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G.R Case No- 1476/11 

            
     

         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 
 

           Tezpur, Sonitpur 
 

  PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 
           

Judicial Magistrate First Class 
              Tezpur, Sonitpur 

 
 G.R. Case No. 1476 of 2011 

 
State 

 
Versus 

 
Abul Hussain & others 

 
(Under section 147/448/294/506 IPC) 

 
 

               Offence explained on: 13.08.2013 
 
      Evidence recorded on: 10.09.2014, 20.10.2014, 24.10.2016 
 
               Statements recorded on: 21.10.2017 
 
               Arguments heard on: 03.04.2018 
 
               Judgment delivered on: 27.04.2018 
 
               Advocate for the Prosecution: Mr. Niranjan Saikia, Ld. APP 
 
      Advocate for the Accused: Mr A.K Mahanta 
                                                                                                        
                                                      
                   JUDGEMENT  

 
   1. The prosecution in this case was launched by lodging of the ejahar by the 

informant stating that the accused persons forced her to sell her land  to them at a 

low price and being highly dissatisfied and anguished with the informant, the 

accused persons threatened to kill the informant. Accused Abdul Hussain on 

05.07.2011 at about 2 pm by taking a sword (tarwal) in his hands stated that he will 

kill the informant and also uttered obscene slang words and languages. On the 

same day i.e. on 05.07.2011 at about 7 am in the morning the accused persons 

without prior permission entered into the house of the informant and scolded her. It 
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is also stated in the ejahar that the accused persons broke the lock of the garage 

and took away articles (items) worth Rs 20,000/ along with the tin sheets. However 

out of fear the informant have to keep silent and stay inside the house due to such 

activities of the accused persons. Hence this case. 

 

2. On receipt of the FIR, officer-in-charge of Tezpur police station registered a case 

as Tezpur P.S. Case No. 725/2011 under Sections 147/448/294/427/379/506 of the 

Indian Penal Code (IPC) and thereafter, Investigating Officer (I/O) launched the 

investigation of this case. On completion of investigation, I/O finally submitted the 

charge-sheet against the accused persons under Sections 147/448/294/506 of the 

IPC. 

 

 3. Thereafter, cognizance was taken and summon was issued to the accused 

persons. On appearance of accused persons, relevant documents were furnished to 

him in view of Section 207 of the Criminal Procedure Code (Cr.P.C.). Then, on 

perusal of the materials on record and after hearing both sides, prima-facie 

materials under Sections 147/448/294/506 of the IPC were found against the 

accused persons and accordingly particulars of said offences were explained to 

them. On being asked, accused persons pleaded not guilty and claimed to be tried. 

 

4. Prosecution has been able to examine only five (5) witness in support of this 

case. The witness have been duly cross-examined by the defense and thereafter 

discharged. 

  

 5. On closure of prosecution evidence, accused persons has been examined u/s 313 

of the Criminal Procedure Code wherein they denied all the allegations made by the 

prosecution. Accused persons has declined for defense evidence. 

 

6. I have heard the argument advanced by the learned counsel for the defence and 

learned Assistant Public Prosecutor. Upon hearing and on perusal of the record, 

following points are formulated for proper adjudication of this case: 
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     POINTS FOR DETERMINATION: 

Point No.1: Whether the accused persons on the day of incident were a member of 

an unlawful assembly of the said assembly to evict the complainant from the 

disputed land forcefully and committed an offence of rioting and thereby committed 

offence punishable u/s 147 IPC? 

 

Point No.2: Whether the accused persons on the day of incident  had entered into 

the garage of the informant and took away articles amounting to Rs 20,000/- with 

an intent to commit an offence and thereby committed an offence punishable u/s 

448 IPC? 

 

Point No.3: Whether the accused persons on the day of incident  uttered obscene 

slang words and languages to the informant and thereby committed an offence 

punishable u/s 294 IPC? 

 

Point No.4: Whether the accused persons on the day of incident   criminally 

intimidated the informant and thereby committed an offence punishable u/s 506 

IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

7. I have given my sincere consideration on the evidence on record. Now let us see 

how far the prosecution has been able to bring home the charges against the 

accused persons on the basis of material available on record. 

 

8. P.W-1, Parveen Begum (informant) in her examination in chief deposed that 

on 13.07.2011 at night this incident took place. However she does not remember 

the time of occurrence of this incident. She resided at 1 No Dolabari. The accused 

persons threatened to kill (murder) the informant and managed to evict them from 

their Dolabari residence. It is also deposed by P.W-1 that accused persons 

destroyed and took away articles worth Rs 20,000/-(Rupees Twenty Thousand 

Only). The informant admitted that she purchased the plot of land at Dolabari from 

the accused persons. However even after selling the land to the informant, the 

accused persons tried to capture the plot of land. Owing to the tremendous tortures 
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meted out to the informant by the accused persons, the informant shifted to some 

other place i.e. their present place of residence. The informant also deposed that 

she lodged an ejahar at the police station. 

 

9. During cross examination P.W-1 deposed that she purchased the plot of land 

from accused Adul Hussain, Anowar Hussain, Akhtar Hussain and Sikandar Hussain 

and transferred it to her name. The informant also deposed in her testimony during 

cross examination that she entered into an agreement with one Abdul Khaled to sell 

the plot of land. The informant further stated that she purchased the plot of land on 

17.03.2009 from Abul Hussain, Anowar Hussain, Akhtar Hussain and Sikander 

Hussain at Dolabari. It is deposed by P.W-1 during her cross examination that 

accused Bulbul and Mukinder lodged a case against her bearing Tezpur PS Case No- 

148/10 wherein the informant appeared and has even filed her written statement. 

The informant/P.W-1 further deposed that she lodged this instant case against the 

accused persons during the pendency of the civil suit on 08.07.2011. In the civil suit 

an injunction order is passed against the informant which is admitted by her. It is 

also stated by P.W-1 that she preferred an appeal against the inspection order 

which is pending before a competent court. The informant further stated that the 

house situated near the disputed plot of land was constructed by them and now 

they have given the house to Khaled since they took advance money from Khaled 

through an agreement. 

  

10. P.W-2 Dildar Hussain deposed in his evidence in chief that both parties are 

known to him. This incident took place in the year 2011 at night. On the day of 

occurrence of this incident the accused persons destroyed the garage of the 

informant at 1 No. Dolabari with lathi (stick) etc. It is also deposed by P.W-1 that 

accused persons took away tin sheets from the house of the informant. P.W-2 

witnessed the occurrence of this incident. It is stated by the informant that the 

accused persons created such a situation only to capture the land from the 

informant. Further P.W-2 deposed that he does not know if any case is pending 

between the parties regarding the plot of land. 
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11. During cross examination P.W-2 deposed that police recorded his statement. 

The house near the plot of land belongs to the informant is situated where she used 

to stay earlier. However at present the sister of P.W-1 resides there. 

 

12. P.W-3 Mumtaz Begum is her evidence in chief has deposed that both parties 

are known to her. The incident took place in the year 2011 at evening. The accused 

persons destroyed the garage of the informant and took away the tin sheets from 

the garage and verandah. P.W-3 deposed that she stays near the house of the 

disputed land and on hearing sound of the tin sheets being destroyed she came out 

and witnessed that the accused persons were taking away the tin sheets from the 

land of the informant. It is also stated by P.W-3 that the accused persons destroyed 

the cemented post and also disconnected the electric connection at about 3 pm and 

threw it towards the house of P.W-3. Accused persons brought Dao and Khonti with 

them but P.W-3 does not remember if the accused persons brought some other 

weapons with them. 

 

13. P.W-3 deposed in her cross examination in chief that she resided in the house 

situated at Dolabari near the disputed land. At the time of occurrence of this 

incident informant did not reside at the said house. P.W-3 also deposed that she 

was present at the place of occurrence when the incident took place. P.W-3 

admitted that she has no knowledge if any case is pending between the parties 

before a competent court. Further P.W-3 also deposed that she resided at house of 

the informant at Dolabari as a tenant. 

 

14. P.W-4 Mushad Ali in his evidence in chief deposed that both parties are not 

known to him and he knows nothing about this incident. Infact police did not record 

the statement of P.W-4. The witness was declared hostile by the prosecution. 

 

15. During cross examination P.W-4 deposed that police did not recorded his 

statement He further deposed that he has no enmity with the informant. He also 

clearly deposed that police did not ask him to depose testimony regarding the 

alleged occurrence of incident that took place between the informant and the 

accused persons. 
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16. P.W-5 Sri Sankar Bania in his evidence in chief has deposed that on 

13.07.2011  while he was posted at Tezpur as an attached                 Officer , one 

Parveen Begum lodged a written ejahar before OC Tezpur PS and after registering 

the same vide Tezpur case no. 725/11 u/s 147/148/294/427/379/506/34, he was 

entrusted with preliminary investigation of the case. After entrustment he visited the 

place of occurrence, prepared sketch map and recorded the statement of witnesses. 

Accused Abul Hussain was arrested and forwarded to the court on 16.07.2011. It is 

also deposed by P.W-5 that since he was transferred he handed over the case diary 

to the O.C Tezpur on 16.10.2011 as per case diary. On 25.10.2011 the other 

accused persons were granted bail as they appeared before the concerned IO. After 

completion of investigation, IO submitted charge sheet against the accused persons 

namely, Abul Hussain, Bulbul Hussain, Muksadar Hussain, Anowar Hussain, Aktar 

Hussain and Sikandar Hussain u/s 147/448/294/506 IPC.  

 

17. During cross examination P.W-5 deposed that in Exhibit -1 it is seen that the 

O.C Tezpur PS received Exhibit-1 on 08.07.2011 and have endorsed him to report 

and enquired about the same. No GDE has been maintained when Exhibit-1 was 

received on 08.07.2011. On 13.07.2011 he received Exhibit-1 marked as Exhibit A. 

The OC had registered the case under the required provisions of law. He visited the 

place of occurrence. However P.W-5 also deposed that the concerned OC did not he 

did  not have knowledge that a civil case and a case u/s 145 Cr.P.C was pending 

between the  accused persons and the informant in connection with the disputed 

land where the alleged incident had taken place. During his testimony P.W-5 also 

deposed that Dildar Hussain i.e, P.W-2 stated before him that he had not seen the 

accused persons taking away tin sheet and fence from the informant's land. Further 

it is also deposed that P.W-2 stated before him that he has witnessed that an 

argument that has taken place between the accused persons and the informant. 

P.W-2 also stated before him that the incident had taken place on 05.07.2011 at 2 

pm. Now it is also deposed by P.W-5 that Mumtaz Begum i.e. P.W-3 stated before 

him that she had not seen the accused persons destroying and taking away the tin 

sheets from the land of the informant.  
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18. Scrutinizing the evidence on record it becomes crystal clear that P.W-1, who is 

the victim and the prime witness in the case, has derailed from the allegations set 

forth in the ejahar. It stands clear that the story as narrated in the ejahar differs 

from the evidence deposed during testimony by the informant. The informant 

introduced new facts before the court against the accused persons and has 

exaggerated the prosecution’s story. Mere exaggeration of prosecution story does 

not amount to conviction of the accused persons. She has also remained silent as to 

the alleged incident of uttering obscene slang words and threatening caused to her 

by the accused persons. The informant in the FIR has though stated that accused 

persons uttered obscene slang words and threatened to kill her but during her 

evidence, she has not stated a single word in order to substantiate the fact of 

utterance of obscene words and threatening. Also it appears that there are 

contradictions with regards to the date of alleged occurrence of this incident. The 

date of alleged occurrence of this incident as stated in the ejahar by the informant 

is 05.07.2011 but during her testimony she stated that the alleged incident took 

place on 13.07.2011. Also it is observed that below the signature of the informant 

in the ejahar the date stands overwritten which can be seen from the bare perusal 

of the ejahar. Hence in such a case it becomes difficult for this court to believe the 

authenticity of the ejahar lodged by the informant. A doubt arises as to what led 

the informant to change and scribble the date in the ejahar that to when she had 

stated two different dates with regards to the alleged occurrence of this incident. 

The informant was completely shaken during her cross-examination by the defence 

counsel and she led contradictory versions throughout. Hence, the informant has 

not stated anything implicating that the accused persons committed any offence. 

Therefore, the testimony of P.W-1 does not lend any support to the case of the 

prosecution.  

 
19. Let us now go to the evidence of other PW’s to find out as to whether accused 

can be made liable for punishment u/s 147/448/294/506 IPC. Wading through the 

evidence in the case record it appears to me that the evidence of P.W-2 and P.W-3 

cannot be taken into taken into consideration since they depicted a different story 

during the stage of investigation and has deposed something else before the court.  
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In the case of Yazid Ali versus State of Tripura, reported in (1996)2 GLR 99 

it has been held that “PW’s stated something to the Investigating Officer in 

their statements recorded u/s 161 Cr.P.C. and stated something else 

before the Court during trial , their testimony is not reliable”.  

 

In case of Maskandar Ali versus State of Assam, (1995)1 GLR 421 it has 

been held that “version of PW’s before the Investigating Officer and at the 

trial substantially varying on an important point then the evidence of 

PW’s cannot be relied on to sustain conviction”.  

 

In case of Bimal Chandra Sarkar versus State of Tripura reported in (2010) 

4 GLR 567, it has been held that “ if evidence of witnesses found to be 

confronted with their previous statements recorded u/s 161 Cr.P.C., 

Court to refuse to act on such evidence adduced by the witness”.In the 

present case P.W-5 i.e., the investigating officer had confirmed during his cross 

examination that P.W-2 and P.W-3 stated before him that they had not seen the 

accused persons taking away tin sheet and fence from the informant's land. Hence, 

the evidence of P.W-2 and P.W-3 cannot be taken into account to hold the accused 

person guilty for committing the alleged offences. The evidence of P.W-4 in my 

opinion cannot be taken into consideration since he has no knowledge regarding 

the alleged occurrence of incident. Likewise, there is no other credible and cogent 

witness to prove the commission of offence against the accused person. 

 
20. Also from the evidence deposed by the informant it appears that there are 

some land disputes between the parties which is confirmed by the informant 

herself. Scanning through the evidence on record of P.W-1 it appears that both 

parties have lodged case against each other owing to the disputes between them 

and in the civil suit an injunction order is passed against the informant which is 

admitted by her wherein she preferred an appeal against the order which is 

pending before a competent court. Hence, both parties to this instant case are on a 

line of civil dispute with regards to the said landed property. 

21. Thus, after discussing the evidence of all the prosecution witnesses in detail, 

what can be seen is that the prosecution could not produce one single witness in 

this case whose stand in the case is crystal clear. All the prosecution witnesses are 
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singing their own version of the case without any sort of corroboration between 

them. Also when there is difference in the statement made in the court and the 

statement made before the investigating authority, then it becomes very difficult to 

come to a justified decision as to which version regarding the incident is to be 

believed. Scrutinizing the evidence led before the court I am persuaded to arrive at 

the conclusion that it would be unsafe to sustain the conviction of the accused 

persons based on the testimonies of the PW’s which is full of contradictions and the 

accused deserves benefit of doubt. As such all the points for determination are 

answered in the negative in favour of the accused persons. 

 

 

                                                                 ORDER  

 

22. In view of the above discussions, I am of the considered opinion that, 

prosecution has failed to establish the case against accused persons namely Md. 

Abdul Hussain, Md. Bulbul Hussain, Md. Sikandar Hussain, Md. Mukadar Hussain, 

Md. Anwar Hussain and Md. Akhtar Hussain. Accordingly accused persons are 

acquitted of the charges u/s 147/448/294/506 IPC levelled against them in the 

instant case. 

               

23. Set the accused persons at liberty forthwith. 

 

24. Bail bond for the accused persons are extended for a further period of six (6) 

months. 

 

25. Case is accordingly disposed of on contest. 

 

Given under the hand and seal of this court on this 27th day of April, 2018   at 

Tezpur, Sonitpur. 

 

  

 

                                                                (Ms. Sparsita Garg) 
                                                        Judicial Magistrate First Class 



Page 10 of 11 

 

G.R Case No- 1476/11 

                                                                 Tezpur, Sonitpur 
 

 

 

       APPENDIX 
 

 WITNESS FOR PROSECUTION: 

 

 P.W-1, Parveen Begum (informant) 

 

 P.W-2 Dildar Hussain 

 

 P.W-3 Mumtaz Begum 

 

 P.W-4 Mushad Ali 

 

 P.W-5 Sri Sankar Bania  

                                                                                                 
 EXHIBITS OF PROSECUTION:  

 

 Exhibit 1: Ejahar 

 

 Exhibit 1(1): Signature of the Informant. 

 

 Exhibit 1(A): Forwarding order to S.I, S. Bania  

 

 Exhibit 2: Charge sheet 

 

 Exhibit 2(1): Signature of Daneshwar Deka 

 

  
 WITNESS OF DEFENSE: NIL 

 

 EXHIBITS OF DEFENSE: NIL 

 

                                                                  
 

                     
                                                                                  (Ms. Sparsita Garg) 
                                                                           Judicial Magistrate First Class,  
                                                                                     Tezpur, Sonitpur 
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